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reasonable period of time from the
time for payment specified by para-
graph (b) of this section, then subject
to the following terms, the balance of
the payment shall be paid when
amounts become available in the Fund,
as follows:

(1) Where multiple whistleblowers
are owed payments from the Fund
based on awards that do not arise from
the same Notice of Covered Action (or
related action), priority in making
these payments will be determined
based upon the date that the Final
Order of the Commission is made. If
two or more of these Final Orders of
the Commission are entered on the
same date, then those whistleblowers
owed payments will be paid on a pro
rata basis until sufficient amounts be-
come available in the Fund to pay
their entire payments.

(2) Where multiple whistleblowers
are owed payments from the Fund
based on awards that arise from the
same Notice of Covered Action (or re-
lated action), they will share the same
payment priority and will be paid on a
pro rata basis until sufficient amounts
become available in the Fund to pay
their entire payments.

§165.15 Delegations of authority.

(a) Delegation of authority to the Exec-
utive Director. The Commission hereby
delegates, until such time as the Com-
mission orders otherwise, to the Execu-
tive Director or to any Commission
employee under the Executive Direc-
tor’s supervision as he or she may des-
ignate, the authority to take the fol-
lowing actions to carry out this part
166 and the requirements of Section
23(h) of Commodity Exchange Act.

(1) Delegated authority under
$165.12(a), (b). The Executive Director’s
delegated authority to deposit into or
credit collected monetary sanctions to
the Fund and the payment of awards
therefrom shall be with the concur-
rence of the General Counsel and the
Director of the Division of Enforce-
ment or of their respective designees.

(2) Delegated authority to select a Whis-
tleblower Award Determination Panel
that shall be composed of three of the
Commission’s Offices or Divisions. The
Whistleblower Award Determination
Panel shall include neither the Divi-

§165.16

sion of Enforcement nor the Office of
General Counsel.

(b) Delegation of Authority to Whistle-
blower Award Determination Panel. The
Commission hereby delegates, until
such time as the Commission orders
otherwise, to the Whistleblower Award
Determination Panel the authority to
make whistleblower award determina-
tions under this part 165, including the
determinations as whether, to whom,
or in what amount to make awards.
Award determinations in matters in-
volving monetary sanctions in either
the Commission’s action or a related
action that total more than $15,000,000
(i.e., matters with a maximum poten-
tial whistleblower award greater than
$5,000,000) must be determined by the
heads of the Offices or Divisions com-
prising the Whistleblower Award De-
termination Panel. In all other mat-
ters, award determinations may be de-
termined by the employee designees of
the heads of the Offices or Divisions
comprising the Whistleblower Award
Determination Panel.

(c) Delegation of Authority to the Whis-
tleblower Office. With the exception of
§165.12, the Commission hereby dele-
gates, until such time as the Commis-
sion orders otherwise, to the head of
the Whistleblower Office the authority
to take any action under this part 165
that is not otherwise delegated to ei-
ther the Executive Director or the
Whistleblower Award Determination
Panel under this section, including the
authority to administer the Commis-
sion’s whistleblower program and liaise
with whistleblowers.

§165.16 No immunity.

The Commodity Whistleblower In-
centives and Protections provisions set
forth in Section 23(h) of Commodity
Exchange Act and this part 165 do not
provide individuals who provide infor-
mation to the Commission with immu-
nity from prosecution. The fact that an
individual may become a whistleblower
and assist in Commission investiga-
tions and enforcement actions does not
preclude the Commission from bringing
an action against the whistleblower
based upon the whistleblower’s own
conduct in connection with violations
of the Commodity Exchange Act and
the Commission’s regulations. If such
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§165.17

an action is determined to be appro-
priate, however, the Commission’s Di-
vision of Enforcement will take the
whistleblower’s cooperation into con-
sideration in accordance with its sanc-
tion recommendations to the Commis-
sion.

§165.17 Awards to whistleblowers who
engage in culpable conduct.

In determining whether the required
$1,000,000 threshold has been satisfied
for purposes of making any award, the
Commission will not take into account
any monetary sanctions that the whis-
tleblower is ordered to pay, or that is
ordered against any entity whose 1li-
ability is based primarily on conduct
that the whistleblower principally di-
rected, planned, or initiated. Similarly,
if the Commission determines that a
whistleblower is eligible for an award,
any amounts that the whistleblower or
such an entity pay in sanctions as a re-
sult of the action or related actions
will not be included within the calcula-
tion of the amounts collected for pur-
poses of making payments pursuant to
§165.14.

§165.18 Staff communications with
whistleblowers from represented
entities.

If the whistleblower is a whistle-
blower who is a director, officer, mem-
ber, agent, or employee of an entity
that has counsel, and the whistle-
blower has initiated communication
with the Commission relating to a po-
tential violation of the Commodity Ex-
change Act, the Commission’s staff is
authorized to communicate directly
with the whistleblower regarding the
subject of the whistleblower’s commu-
nication without seeking the consent
of the entity’s counsel.

§165.19 Nonenforceability of certain
provisions waiving rights and rem-
edies or requiring arbitration of
disputes.

The rights and remedies provided for
in this part 1656 of the Commission’s
regulations may not be waived by any
agreement, policy, form, or condition
of employment, including by a
predispute arbitration agreement. No
predispute arbitration agreement shall
be valid or enforceable if the agree-
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ment requires arbitration of a dispute
arising under this Part.

APPENDIX A TO PART 165—GUIDANCE
WITH RESPECT TO THE PROTECTION
OF WHISTLEBLOWERS AGAINST RE-
TALIATION

Section 23(h)(1) of Commodity Exchange
Act prohibits employers from engaging in re-
taliation against whistleblowers. This provi-
sion provides whistleblowers with certain
protections against retaliation, including: A
federal cause of action against the employer,
which must be filed in the appropriate dis-
trict court of the United States within two
(2) years of the employer’s retaliatory act;
and potential relief for prevailing whistle-
blowers, including reinstatement, back pay,
and compensation for other expenses, includ-
ing reasonable attorney’s fees.

(a) In General. No employer may discharge,
demote, suspend, threaten, harass, directly
or indirectly, or in any other manner dis-
criminate against, a whistleblower in the
terms and conditions of employment because
of any lawful act done by the whistle-
blower—

(1) In providing information to the Com-
mission in accordance with this part 165; or

(2) In assisting in any investigation or ju-
dicial or administrative action of the Com-
mission based upon or related to such infor-
mation.

(b) Enforcement—(1) Cause of Action.—An in-
dividual who alleges discharge or other dis-
crimination in violation of  section
23(h)(1)(A) of the Commodity Exchange Act
may bring an action under section 23(h)(1)(B)
of the Commodity Exchange Act in the ap-
propriate district court of the United States
for the relief provided in section 23(h)(1)(C)
of the Commodity Exchange Act, unless the
individual who is alleging discharge or other
discrimination in violation of section
23(h)(1)(A) of the Commodity Exchange Act
is an employee of the Federal Government,
in which case the individual shall only bring
an action under section 1221 of title 5, United
States Code.

(2) Subpoenas.—A subpoena requiring the
attendance of a witness at a trial or hearing
conducted under section 23(h)(1)(A) of the
Commodity Exchange Act may be served at
any place in the United States.

(3) Statute of Limitations.—An action under
section 23(h)(1)(B) of the Commodity Ex-
change Act may not be brought more than 2
years after the date on which the violation
reported in Section 23(h)(1)(A) of the Com-
modity Exchange Act is committed.

(¢c) Relief.—Relief for an individual pre-
vailing in an action brought under section
23(h)(1)(B) of the Commodity Exchange Act
shall include—
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